In his posthearing brief of June 30, 1987, respondent's
counsel argues that it was using independent contractors for
its electrical work before hiring an in-house electrician.
Counsel asserts that a lock-out policy was adopted and locks
were purchased, but apparently on the occasion when the
inspector was at the mine the individual doing the work did
not use any locks.  Counsel asserts further that the employee
had been told to use a lock but failed to put it back on as
required.

The citation at issue in this case is the one issued by
the inspector on January 7, 1986, and the petitioner seeks a
civil penalty proposal for that violation.  The incident
concerning the electrical work being done by an individual
who did not use the locks which had been purchased by the
respondent to abate the January 1, citation, occurred on
February 26, 1986, when the inspector re-inspected the mine
and issued a section 104(b) order.  That violation is not at
issue in this case, and it is not the subject of this case.
Accordingly, the fact that an employee was not using a lock
which had been provided on February 26, is not material to
the citation issued on January 7.

The testimony and evidence advanced by the respondent
does not rebut the inspector's findings with respect to the
lack of a lock-out procedure mandating the use of locks to
physically lock out the power switches on January 7, 1986.
Mr. Stovall candidly admitted that at the time of the inspec-
tion no locks were available at the plant to lock out the
switches, and only after the citation was issued was any
effort made to purchase locks and make them available to
service personnel.  Although Mr. Stovall alluded to the fact
that all prior electrical work at the site was performed by
contractors who "knew what the rules of the game were and did
what was necessary to protect himself," and that outside
electricians would disconnect the switch itself before doing
work on electrical equipment, the fact remains that respon-
dent presented no credible evidence that any switches were
ever locked out as required by the standard.  With regard to
the burned out motors observed by the inspector, Mr. Stovall
simply suggested that not all of them came from the switch
house.  This suggests that some of them did.

I take note of the fact that the citation, on its face,
makes no mention of the fact that locks were not provided or
used to lock out the power switches in the switch house.  I
also note that the inspector conceded that he issued the cita-
tion because he found no written established lock-out proce-
dure requiring the physical lock out of electrical equipment,
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